STATE OF MINNESOTA




          

TAX COURT
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        REGULAR DIVISION

John Smalkoski and Leta Fox,
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ORDER FOR JUDGMENT



vs.




File No.   27-CV-09-02798







Dated: November 17, 2010
County of Hennepin,




Respondent.


The Honorable George W. Perez, Chief Judge of the Minnesota Tax Court, heard this matter on July 6, 2010, at the District Court facilities in Minneapolis, Minnesota.



John Smalkoski and Leta Fox, Petitioners, appeared pro se.


Beth A. Stack, Assistant Hennepin County Attorney, represented the Respondent. 


Both parties submitted post-trial briefs. The matter was submitted to the Court for decision on August 17, 2010.
The issue in this case is the January 2, 2008, estimated market value for the subject property, two condominium units.

The Court, having heard and considered the evidence adduced at the hearing, and upon all of the files, records and proceedings herein, now makes the following:

FINDINGS OF FACT

1. John Smalkoski and Leta Fox (“Petitioners”) have sufficient interest in all property to maintain this petition. All statutory and jurisdictional requirements have been complied with and the Court has jurisdiction over the subject matter of the action and the parties.

2. The property includes two separate condominium units (Unit 100
 and Unit 300
) located at 2021 Third Avenue South, Minneapolis, Minnesota (“Subject Property”).
3. The Subject Property is located in the Whittier Neighborhood in Minneapolis, Minnesota.

4. The Subject Property is in average to average plus condition.

5. The Subject Property is located on approximately 8,190 square feet which includes a four-unit building originally built in 1891 and legally converted to condominium use in 2006.

6. The Subject Property has three above-ground stories and a basement level, each of which contains one condominium unit.

7. The site includes four parking spaces, one for each unit.

8. The Subject Property is zoned for high density residential uses, including condominiums.

9. The four units in the building underwent extensive interior remodeling around the time of the building’s conversion to condominium use in 2006.

10. The exterior has deferred maintenance requiring repairs or replacement of siding, soffits, window trim, and gutters, and partial replacement of the roof.

11.  Unit 100 is the first-floor unit with a total gross living area of 1,730 square feet.

12.  Unit 100 has a total of six rooms, consisting of one living room, three bedrooms, one den and one kitchen.

13.  Unit 100 contains 1.75 baths and two freestanding electric fireplaces.
  

14.  Unit 100 includes a mix of hardwood flooring, carpet and tile, as well as built-in wood cabinetry and appliances.

15.  Unit 300 is the third-floor or attic unit with a total gross living area of 1,378 square feet.

16.  Unit 300 has a total of five rooms, consisting of one living room, two bedrooms, one dining room and one kitchen.

17.  Unit 300 contains one bathroom.

18.  Unit 300 includes a mix of imitation hardwood flooring, carpet and tile, as well as   built-in wood cabinetry and appliances.

19.  The highest and best use of the Subject Property is as continued use as condominium units.
20. The Hennepin County Assessor placed the January 2, 2008, estimated market value of the Subject Property at $250,000 for Unit 100 and at $292,500 for Unit 300.
21.  Mr. Smalkoski testified the January 2, 2008, estimated market value of the Subject Property was $110,000 for Unit 100 and was $90,000 for Unit 300.
22. Respondent's expert, Mr. Montes, testified the January 2, 2008, estimated market value of the Subject Property was $145,000 for Unit 100 and was $137,000 for Unit 300.
  CONCLUSIONS OF LAW

1.  The Hennepin County Assessor’s estimated market value for the Subject 

Property as of January 2, 2008, shall be reduced on the books and records of Hennepin County from $250,000 to $144,000 for Unit 100 and from $292,500 to $125,000 for Unit 300.
2. Real estate taxes due and payable in 2009 shall be recomputed accordingly and refunds, if any, paid to Petitioners as required by such computations, together with interest from the original date of payment.

LET JUDGMENT BE ENTERED ACCORDINGLY.  A STAY OF FIFTEEN DAYS IS HEREBY ORDERED.  THIS IS A FINAL ORDER.
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	BY THE COURT,

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	George W. Perez, Chief Judge

	
	MINNESOTA TAX COURT



DATED: November 17, 2010
Memorandum

Facts


John Smalkoski and Leta Fox (“Petitioners”) challenge the January 2, 2008, assessment on their property at 2021 Third Avenue South, Units 100
 and 300,
 Minneapolis, Minnesota (“Subject Property”).  The Subject Property consists of two separate condominium units located in the same building in the Whittier Neighborhood of Minneapolis, Minnesota.
    The Subject Property is located on approximately 8,190 square feet, which includes four-units 
  building originally built in 1891 and legally converted to condominium use in 2006.
   The Subject Property has three above-ground stories and a basement level, each of which contains one condominium unit.
  The site includes four parking spaces, one for each unit.
  The Subject Property is zoned for high density residential uses, including condominiums.
  

The Subject Property underwent extensive interior remodeling around the time of the building’s conversion to condominium use in 2006.
  The interior of the units and the building retain several original building components, while the remodeling and upgrades include average quality materials, for an overall quality of average to average plus.
  The exterior of the building has deferred maintenance requiring repairs or replacement of the siding, soffits, window trim, and gutters, as well as partial replacement of the roof.
 The Subject Property includes a mix of hardwood flooring, carpet and tile, as well as built-in wood cabinetry and appliances.


Unit 100 is the first-floor unit with a total gross living area of 1,730 square feet.
  This unit has a total of six rooms, consisting of a living room, three bedrooms, one den and one kitchen.
  It also contains 1.75 baths and two freestanding electric fireplaces.
  
Unit 300 is the third-floor.  The unit has a total of five rooms, consisting of a living room, two bedrooms, a dining room, a kitchen.  There were three conflicting square footage measurements for Unit 300, including Respondent’s appraisal amount of 1,642 square feet, the Northstar MLS Matrix amount of 1,269 square feet, and Petitioners’ testimony of 1,378 square feet.  We find Petitioners’ testimony of 1,378 square feet credible.  
Motion for Dismissal


At the close of Petitioners’ case-in-chief, Hennepin County (“Respondent”) moved for dismissal based on Petitioners’ failure to rebut the prima facie validity of the assessment.  Petitioners need not “necessarily put forth evidence that would allow the tax court to determine the market value of the subject property” in order to meet its burden to “overcome the presumed validity of the county's assessed value.”
 Rather, Petitioners “need only put forth evidence to show that the county's assessed value “does not reflect the true market value of the property.’”
  Petitioners provided evidence challenging the validity of the county’s assessed value thus, met the presumptive burden of proof.
The Neighborhood

The Subject Property is located in south Minneapolis, Minnesota, in the Whittier Neighborhood.
  The Whittier Neighborhood is centrally located with an area of approximately 1 square mile, approximately 1/3 miles south of downtown Minneapolis.
  This area is heavily traveled by local traffic and there is convenient access to Interstate 94 and Interstate 35W.


The Whittier Neighborhood is a mixed use, predominately residential area, consisting of single-family, multi-family, commercial and industrial uses.
  In addition to the predominance of residential homes, there are a number of large employers in the area, including Allina Health Care Services, Abbott Northwestern Hospital and Wells Fargo Mortgage.
  
Valuation
This court considers the three traditional approaches (cost, income, and sales comparison) to determine market value.
 Using different approaches to determine value creates a more reliable final measure.
 The relative weight placed on each approach to value depends on the nature of the property and the reliability of data.
 The Minnesota Supreme Court has long held:

Real estate appraisal is at best an imprecise art, and a tax 

court proceeding is not high-low arbitration where the decision-

maker must choose the figure submitted by one or the other 

party.  The Tax Court brings its own expertise and judgment to 

the hearing, and its valuation need not be the same as that of 

any particular expert as long as it is within permissible limits and 

has meaningful and adequate evidentiary support.
  

After considering all the evidence, the court makes a determination based on the preponderance of the evidence.
 
Here, Petitioners did not have an appraiser testify or prepare and submit an appraisal.
  Respondent’s expert, Leo S. Montes (“Mr. Montes”), a licensed appraiser, prepared and submitted an appraisal.  He considered the three traditional approaches to value, placing some weight on the income approach, but more weight on the sales comparison approach, and no weight on the cost approach.  Mr. Montes testified to a value for Unit 100 of $145,000 as of January 2, 2008, and a value for Unit 300 of $137,000 as of January 2, 2008.
Highest and Best Use

Mr. Montes determined the highest and best use for the Subject Property to be continued use as condominium units.
  Petitioners did not disagree.  Thus, we find the highest and best use for the Subject Property, as improved, to be continued use as condominium units.
Income Approach

Under the income approach, an appraiser analyzes a property’s capacity to generate future income and capitalizes that income into an indication of the property’s present value.
  Under the direct capitalization method of income capitalization, the relationship between one year’s income and value is reflected in either a capitalization rate or an income multiplier.
   To use the gross monthly rent multiplier (“GMRM”), as Mr. Montes did, sales of rental properties should exist during the time in question.
  To determine the GMRM, the appraiser divides the sale price of a rental property by its known or potential gross monthly rent.
  The GMRM is then multiplied by the Subject Property’s gross monthly rent to determine an overall value.

Rental Comparables

Petitioners did not provide rental comparables or perform an income approach analysis.  Mr. Montes considered five rental comparables located in or near Whittier Neighborhood and performed an income approach analysis. He arrived at an estimated market value of $138,000 for Unit 100 and $132,000 for Unit 300.  

Mr. Montes selected five rental sales of multi-family residential properties comparable in size and location to the Subject Property.
  He adjusted for differences with the Subject Property.
  Mr. Montes made a 15% downward condition adjustment to all rental comparables because the Subject Property needed major repairs.  All rental comparables are two-story houses divided into two units.
Rental Comparable No. 1 is located at 3200 Blaisdell Avenue, 10 blocks south and 5 blocks west of the Subject Property.  It was built in 1885, 6 years prior to the Subject Property and has a slightly better outside appearance.  Rental Comparable No. 1 has 2 bedrooms, 1 bath, no fireplaces and 1 garage.   The average sale per unit is $85,850, the average square footage per unit is 1,216 square feet, and the average monthly rent is $950.
  Mr. Montes applied a downward 2.5% adjustment because the Subject Property lacks a garage.
   In addition, he made a 5% upward adjustment because it has one less bedroom than Unit 100.
  Based on these numbers, Mr. Montes determined a GMRM of 79 for both units.
  The correct calculations, however, reflect a GMRM of 79 for Unit 100 and 75 for Unit 300.  
Rental Comparable No. 2 is located at 412 26th St. West, 4 blocks south and 8 blocks west of the Subject Property.  It was built in 1900 and is in average condition.  Rental Comparable No. 2 has 3 bedrooms, 1 bath, no fireplaces and 1 garage.  The average sale per unit is $87,000, the average square footage per unit is 1,100 square feet, and the average monthly rent is $975.
  Mr. Montes made a downward 2.5% adjustment because the Subject Property lacks a garage.   In addition, he made a 5% downward adjustment because it has one more bedroom than Unit 300.
  Based on these numbers, Mr. Montes determined GMRM of 74 for both Unit 100 and Unit 300;
 the correct calculations, however, reflect a GMRM of 74 for Unit 100 and 69 for Unit 300.  
Rental Comparable No. 3 is located at 2304 Grand Avenue, 1 block south and 9 blocks west of the Subject Property.  It was built in 1913 and is in average condition.  Rental Comparable No. 3 has 2 bedrooms, 1 bath, no fireplaces and 1 garage. The average sale per unit is $148,000, the average square footage per unit is 1,700 square feet, and the average monthly rent is $1,300.
  Mr. Montes made a downward 2.5% adjustment because the Subject Property lacks a garage.
   In addition, he made a 5% upward adjustment because it has one less bedroom than Unit 100.
  Based on these numbers, Mr. Montes determined a GMRM of 100 for both units;
 the correct calculations, however, reflect a GMRM of 100 for Unit 100 and 94 for Unit 300.    
Rental Comparable No. 4 is located at 2545 Grand Avenue, 4 blocks south and 9 blocks west of the Subject Property.  It was built in 1906 and is in average condition.  Rental Comparable No. 4 has 2 bedrooms, 1 bath, 1 fireplace and 1 garage.  The average sale per unit is $150,250, the average square footage per unit is 1,152 square feet, and the average monthly rent is $1,000.
  Mr. Montes made a downward 2.5% adjustment because the Subject Property lacks a garage.
  In addition, he made a 5% upward adjustment because it has one less bedroom than Unit 100.
  Based on these numbers, Mr. Montes determined a GMRM of 132 for both units;
 the correct calculations, however, reflect a GMRM of 131 for Unit 100 and 124 for Unit 300.   

Rental Comparable No. 5 is located at 7 25th St. West, 3 blocks south and 5 blocks west of the Subject Property.  It was built in 1908 and is in average condition.  Rental Comparable No. 5 has 3 bedrooms, 1.75 baths, no fireplaces and no garages.  The average sale per unit is $139,500, the average square footage per unit is 1,000 square feet, and the average monthly rent is $1,000.
  Mr. Montes made a downward 5% adjustment, because the rental comparable has one additional bedroom than Unit 300.  Mr. Montes determined a GMRM of 119 for Unit 100 and 112 for Unit 300.
  
After analyzing the five comparables, Mr. Montes determined the average monthly rents per square foot fell between $0.76 and $1.00.  Moreover, the GMRM fell between 69 and 131.  Based on the condition of the Subject Property, he determined $0.80 per square foot for the monthly rent and a GMRM of 100 to be reasonable.  When applying these numbers to the Subject Property, he determined a value of $138,000 for Unit 100 and a value of $132,000 for Unit 300. We note, however, Mr. Montes inadvertently miscalculated the amount for Unit 100; the corrected amount is $134,800. In determining the value for the Subject Property using the income approach analysis, we are persuaded by Mr. Montes’ five rental comparables.  We find the locations and conditions similar to the Subject Property and the adjustments reasonable.           

Petitioners  argue Unit 300 is a one-bedroom unit, rather than a two-bedroom unit because the second bedroom is too hot for sleeping.  However, no evidence was provided to support this claim.  On the contrary, Petitioners’ Exhibit 7, the Northstar MLS listing, indicates two bedrooms for Unit 300.
 We are not persuaded by Petitioners.
Because of the upgraded condition of the Subject Property, we agree $0.80 is a fair and reasonalbe monthly rent per square foot.  We are also persuaded by Mr. Montes that a GMRM of 100, which reflects the median of the GMRM range, is appropriate.  Multiplying the monthly rent per square foot by the total square footage of each unit, we end up with a monthly rent of $1,384 for Unit 100 and $1,102 for Unit 300.  Taking this monthly rent and multiplying it by the GMRM, we arrive at a value of $138,400 for Unit 100 and $110,200 for Unit 300 under the income approach. 
Sales Comparison Approach 

Under the sales comparison approach, the appraiser evaluates sales of similar properties and adjusts for such characteristics as size, age, physical condition, location, time of sale, terms of sale, and quality of construction.

Petitioners did not provide sales comparables.  Instead, Petitioners provided assessed values of three properties located in the Whittier Neighborhood.  The Minnesota Supreme Court has held the assessed value of property for tax purposes is not relevant to the question of that same property’s market value.
  Furthermore, there is an overwhelming weight of authority that assessed value is not competent direct evidence of market value for purposes other than taxation.
  We place no weight on Petitioners’ three assessed values.
  Instead, we rely on Mr. Montes’ sales comparables after adjustments.
Mr. Montes provided seven sales comparables from either the Whittier Neighborhood or surrounding neighborhoods.   The sales comparables were built between 1915 and 1920, except Sales Comparable No. 7, which was built in 1961.  We place no weight on Sales Comparable No. 7, because it is in superior condition and is almost 70 years newer than the Subject Property.  The remaining sales comparables were in average condition. The adjusted sales price ranged from $135,060 to $170,665.  Mr. Montes arrived at an estimated market value of $150,000 for Unit 100 and $140,000 for Unit 300.

Mr. Montes made several adjustments to his sales comparables.  He made a downward market condition adjustment of 12% per year for all sales comparables.
  He made a downward location adjustment of $10,000 to Sales Comparable Nos. 5 and 6. Mr. Montes made a downward quality adjustment of $20,000 to Sales Comparable No. 6.  Mr. Montes made an upward condition adjustment of $10,000 to Sales Comparable Nos. 3 and 4, because the Subject Property was recently remodeled and superior to these units.  Mr. Montes made a downward building condition adjustment of $25,000 to all sales comparables, because the Subject Property is in need of extensive exterior repairs.
  Finally, he made a downward adjustment of $5,000 to Sales Comparables Nos. 1, 2, 5 and 6 for superior parking.  He made no adjustment to Sales Comparable Nos. 3 and 4, because they lacked assigned parking.

We find Sales Comparable Nos. 1, 2, 3 and 4 more persuasive because their location is similar to the Subject Property and the adjustments are reasonable. We find Sales Comparable Nos. 5 and 6 less persuasive because the adjustments were extensive.  Under the sales comparison approach, Mr. Montes determined a sale price range of $135,000 to $171,000 (rounded).  
Because of the large square footage of the Subject Property and comparables with the largest square footage have the lowest values per square foot, we agree with Mr. Montes the value per square foot should be at the lower end. Thus, we find values of $150,000 and $140,000, for Units 100 and 300, respectively. 
Cost Approach
Petitioners did not present any evidence regarding the cost approach. Mr. Montes considered the cost approach; however he placed no weight on the cost approach because the Subject Property was built in 1891.  We agree and thus, we place no weight on the cost approach. 
Conclusion
The income approach and the sales comparison approach analyses indicate a range for Unit 100 of $138,400 to $150,000 and a range for Unit 300 of $110,200 to $140,000.  Mr. Montes places more weight on the sales comparison approach; we do as well.  Thus, we find the estimated market value for Unit 100 at $144,000 and for Unit 300 at $125,000 for the January 2, 2008, assessment.         
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