STATE OF MINNESOTA                                                                    TAX COURT

                                                                                  TENTH JUDICIAL DISTRICT

COUNTY OF WASHINGTON                                                REGULAR DIVISION

	
	
	

	City Center Plaza, LLC,

Petitioner,
	ORDER 


	
	
	

	
vs.
	
	File No.
	CV-09-2835

	
	
	
	

	County of Washington,
	

	
	
	Dated: May 9, 2011

	
	Respondent.
	


The Honorable Kathleen H. Sanberg, Judge of the Minnesota Tax Court, heard Petitioner’s Motion to Amend and Respondent’s Amended Motion to Dismiss on February 16, 2011, via telephone conference call.
Michael J. Mergens, Attorney at Law, represented the Petitioner.
James C. Zuleger, Assistant Washington County Attorney, represented the Respondent.

Based upon the evidence adduced at the hearing and upon all of the files, records and proceedings herein, the Court now makes the following:

ORDER 
1. Petitioner’s Motion to Amend is hereby granted
2. Respondent’s Motion to Dismiss is hereby denied.
3. The Court Administrator shall set the matter on for trial and schedule a pretrial telephone conference with the parties.

IT IS SO ORDERED.
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	BY THE COURT,

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	Kathleen H. Sanberg, Judge

	
	MINNESOTA TAX COURT


DATED:  May 9, 2011
MEMORANDUM
Introduction

Washington County (“Respondent”) brings this Amended Motion to Dismiss
 the property tax petition filed by City Center Plaza, LLC (“Petitioner”) on April 30, 2009 (“Petition”). The Motion to Dismiss is based on the failure of Petitioner to have an attorney representing it and sign the Petition.  Petitioner brings a Motion to Amend the Petition, in order to cure the defect.
The basis for the Amended Motion to Dismiss is that the Petition was not properly filed because it was not signed by an attorney on behalf of a limited liability company (“LLC”) that has more than one member. Rather, the Petition was signed by David Langer, one of the LLC’s members, who is not a licensed attorney.  Under Tax Court Rules of Procedure, Rule 8610.0010, an LLC with more than one member must be represented by an attorney in Tax Court.  Mr. Langer had initially told Respondent that he was the sole member of the LLC.  After answers to interrogatories were received by Respondent, it learned that the LLC had two members, Mr. and Mrs. Langer.

Respondent filed a Motion to Dismiss.  After an Order denying the motion was issued by this Court in December 2010, Respondent renewed the earlier Motion to Dismiss and filed a memorandum of law on February 8, 2011. At the same time, Petitioner filed a Motion to Amend to allow the signing of the Petition by an attorney, which would cure the defective Petition. Both Motions were heard on February 16, 2011.  For the reasons stated below, we deny the Motion to Dismiss and grant the Motion to Amend.
We will address the Motion to Amend first.

Motion to Amend

Petitioner makes a Motion to Amend the Petition pursuant to Rule 15 of Minnesota Rules of Civil Procedure.  Rule 15 allows an amendment to a pleading and allows that “leave shall be freely given when justice so requires.” Minn.R. Civ. P.15.02. Further, the amendment relates back to the date of the original pleading. Minn. R. Civ. P.15.03. 
In making the Motion to Amend, Petitioner seeks to allow an attorney to sign the Petition.   At the time the Petition was filed, Petitioner, an LLC with more than one member, was not represented by counsel as required under Rule 8610.0010 nor was the Petition signed by counsel.  Thus, the signature of David Langer on behalf of the LLC was impermissible, as Mr. Langer is not an attorney.
In his Affidavit, Mr. Langer states that he was not aware that his signing of the Petition was impermissible.  After being told that an LLC with more than one member must be represented by an attorney, he did not think that the rule applied; Mr. Langer believed that he and his wife, the other member of Petitioner LLC, were considered as one person.  He had, nevertheless, engaged the law firm of Larkin Hoffman by the time Petitioner first had personal contact with the Tax Court on May 18, 2010.  Thus, Mr. Langer believed that any representation problem was cured.  
Mr. Mergens did not move to amend the Petition after he was engaged by Petitioner, as he did not understand that Respondent considered the Petition to be defective because it was not signed by an attorney. Rather, he learned of the defect at the time he received the initial Motion to Dismiss.  Mr. Mergens filed a Motion to Amend shortly after the Order on the initial Motion to Dismiss was issued.
We first turn to Rule 11, governing signatures under the Minnesota Rules of Civil Procedure, as there is no Tax Court Rule governing pleading signatures.

Rule 11

Rule 11.01 of the Minnesota Rules of Civil Procedure states that “[e]very pleading, written motion, and other paper shall be signed by at least one attorney, of record in the attorney’s individual name, or if the party is not represented by an attorney, shall be signed by the party.” Minn. R. Civ. P. 11.01.  Respondent’s argument is that Petitioner was “not represented by an attorney” at the time of the filing of the Petition. Thus, Mr. Langer believed his signature as “the party” was appropriate.  He did not know that Petitioner needed an attorney, under Rule 8610.0010, to represent the LLC.
Rule 11.01 also provides that before a court can take action for the lack of a signature, the missing signature must be “called to the attention of the attorney or party.” Rule 11 essentially creates a safe harbor for technical signature defects, which would require the issue to be raised and afford the party an opportunity to cure. Here, Petitioner states that it was not told about the defect until it received the initial Motion to Dismiss.  Mr. Langer states that he had no intent to deceive the Court or avoid Tax Court Rules.  Thus, Petitioner argues, it should be granted an opportunity to cure under Rule 11.  Further, the opportunity to cure would be through an amendment of the Petition pursuant to Rule 15 of the Minnesota Rules of Civil Procedure. 
Minnesota Rules of Civil Procedure, Rule 15.01 provides that amendments "shall be freely given when justice so requires."  Nutrico, Inc. v. County of Otter Tail, File No. C6-95-541 (Minn. Tax Ct. May 13, 1996); Small Building Redevelop. Corp. & Jeffery Wirth v. County of Hennepin, File No. TC-16144 (Minn. Tax Ct. July 28, 1993). The policy is that matters should be heard on the merits and not dismissed on technicalities. Here, Petitioner argues that it would be unjust to dismiss the Petition when Mr. Langer understood that Petitioner needed to be represented by an attorney, and did not understand that the Petition needed to be signed by the attorney.

Respondent argues that the Tax Court has no jurisdiction to hear the matter because the Petition is defective and the time deadline to file a new petition for the taxes payable in 2009 has passed.
We turn to the applicable case law.

Case Law
In Save Our Creeks_v. City of Brooklyn Park, 699 N.W.2d 307, 310 (Minn. 2005) the Minnesota Supreme Court held that the lack of an attorney’s signature on a complaint filed on behalf of a corporation did not render the complaint null or require dismissal.  The rule requiring the attorney’s signature is not jurisdictional. The Court held that an amendment to the complaint should be permitted and will relate back in time, when the following four elements are met: (1) the corporation acts without knowledge that its action was improper; (2) upon notice, the corporation diligently corrects its mistake by obtaining counsel, but in no event may it appear in court without an attorney; (3) the nonattorney’s participation in the action is minimal; and (4) the nonattorney’s participation results in no prejudice to the opposing party. 
First, there is no indication that Mr. Langer or Petitioner acted knowing that the signing by one of its members was improper. 
Second, the corporation retained counsel, Michael Mergens, before the first court appearance in May 2010.  Respondent argues that Petitioner delayed making its Motion to Amend until after the December Order on the initial Motion to Dismiss. This was almost a year after Respondent told David Langer that he needed an attorney.  When Mr. Mergens was asked why he had not previously filed a motion to amend, he told the Court during oral argument that he believed it was his retention as counsel was what was mandated, not amending the Petition.  He said that he did not realize that an amended petition would have to be filed until he read the December Order. 

Third, Mr. Langer’s participation in the case was minimal, as the only action involving the Court prior to Mr. Mergens’ retention was the signing of the Petition.  
Fourth and last, Respondent suffered no prejudice from Mr. Langer’s signing of the Petition.  Thus, we find the four elements set out by the Supreme Court are met.

Conclusion

Because we find that Save Our Creeks is controlling and the four elements are met, we find that the Petition may be amended to allow an attorney to sign and represent Petitioner. Because, under Rule 15 and Save Our Creeks the amendment relates back, the Petition is timely. Respondent’s Motion to Dismiss is, therefore, denied.









K. H. S.
� Respondent previously filed a motion to dismiss, heard in October 2010. The basis for that motion to dismiss was the same as the current motion.  On December 28, 2010, the Court issued an Order denying the motion to dismiss because Respondent failed to file a memorandum of law, contravening Tax Court Rule 8610.0070, subpart 5 (A)(4).  
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