STATE OF MINNESOTA
TAX COURT


FOURTH JUDICIAL DISTRICT

COUNTY OF HENNEPIN
REGULAR DIVISION

	
	
	

	Timothy M. McCarthy and Brigid A. Bonner, 


Petitioners,
	FINDINGS OF FACT 
CONCLUSIONS 
OF LAW and 
ORDER FOR JUDGMENT

	
	
	

	
vs.
	
	File No. 

27-CV-09-09144
	

	
	
	
	

	County of Hennepin,
	

	
	
	Dated: September 16, 2010

	
	Respondent.
	


The Honorable Kathleen H. Sanberg, Judge, of the Minnesota Tax Court, heard this matter on June 16, 2010, at the Hennepin County District Court facilities in Minneapolis, Minnesota.

Timothy M. McCarthy appeared on behalf of Petitioners Pro Se.
Beth A. Stack, Assistant Hennepin County Attorney, appeared for the Respondent.

The matter was submitted to the Court for decision on​​​​​​​​​​​​​​​​​​​​​​ June 22, 2010.
The Court, having heard and considered the evidence adduced at the hearing, and upon all of the files, records and proceedings herein, now makes the following: 

FINDINGS OF FACT

1.  Timothy McCarthy and Brigid Bonner (“Petitioners”) have sufficient interest in the property to maintain this petition; all statutory and jurisdictional requirements have been complied with, and the Court has jurisdiction over the subject matter of the action and the parties hereto.
2.
The property, located in Tonka Bay at 125 Willow Woods Dr., Excelsior
 (“Subject Property”), is owned by Petitioners.  It is located on Gideon’s Bay with 130 feet of lakefront.   

3.
The Subject Property is a 1 story house with 3 bedrooms and 2 3/4 baths, constructed in 1987.  It has a gross building area of 3,821 square feet. There is a 3 car attached garage and a deck. It also has 3 fireplaces.  It is in good condition and has been well maintained.  There is no basement. There are views of Lake Minnetonka from most rooms in the house.
4.
The Subject Property’s neighborhood is residential with very little traffic. 
5.  The highest and best use of the Subject Property as improved is as single family residential. 

6.
The Hennepin County Assessor placed a January 2, 2010, estimated market value on the Subject Property of $1,998,000.  

7.
Petitioners presented an appraisal of the Subject Property that was completed by Jason S. Luedtke, a Certified Residential Real Property Appraiser.  The appraisal was completed for lending purposes. The report finds a market value of the Subject Property of $1,500,000 as of April 11, 2006.
8.
Respondent's expert, Thomas Kunik, AMA, is an Appraiser with the Hennepin County Assessor’s Office. He testified that the Subject Property had a January 2, 2008, value of $1,880,000.  
9.
Mr. Kunik considered all three approaches to value but only used the sales approach in his appraisal report. He found a market value of $1,880,000 under the sales approach. 

CONCLUSIONS OF LAW

1. The assessor's estimated market value for the Subject Property as of January 2, 2008, shall be decreased on the books and records of Hennepin County from $1,998,000 to $1,880,000.

2. Real estate taxes due and payable in 2009 shall be recomputed accordingly and refunds, if any, paid to Petitioners as required by such computations, together with interest from the original date of payment.
IT IS SO ORDERED.  LET JUDGMENT BE ENTERED ACCORDINGLY. THIS IS A FINAL ORDER.  A STAY OF FIFTEEN DAYS IS HEREBY ORDERED.
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	BY THE COURT,

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	Kathleen H. Sanberg, Judge

	
	MINNESOTA TAX COURT


DATED:  September 16, 2010
Memorandum

At issue in this property tax appeal is the market value of a single family residence in Tonka Bay, Minnesota located at 25 Willow Woods Drive, Excelsior (“Subject Property”) for the assessment date January 2, 2008. The Hennepin County (“Respondent”) Assessor placed a January 2, 2008, estimated market value on the Subject Property of $1,998,000.  On April 17, 2009, Petitioners filed the property tax petition contesting valuation.  For the reasons below, we reduce the market value of the Subject Property from the Hennepin County Assessor’s estimated market value as of January 2, 2008.

Background 

The Subject Property is located at 25 Willow Woods Drive, City of Tonka Bay. It is situated on the shore of Lake Minnetonka, specifically Gideon’s Bay.  The house was built in 1987. The Subject Property is a 1 story house with 3 bedrooms and 2 3/4 baths.   It has a gross building area of 3,821 square feet. There is a 3 car attached garage and a deck. It also has 3 fireplaces.  It is in good condition and has been well maintained.  There is no basement. There are views of Lake Minnetonka from the kitchen, dining room, living room, family room, and office. The Subject Property’s neighborhood is residential with very little traffic. The Subject Property is upgraded and in overall good condition.

Experts

          Petitioners presented an appraisal of the Subject Property that was completed for Petitioners by Jason S. Luedtke, a Certified Residential Real Property Appraiser.  He has been a private appraiser since approximately 1992. This appraisal was completed for lending purposes. The report finds a market value of the Subject Property of $1,500,000 as of April 11, 2006. 
Thomas Kunik, is an Accredited Minnesota Assessor with the Hennepin County Assessor’s Office.  He has been working as an appraiser or assessor for 11 years. We find him qualified as an appraisal expert for purposes of appraising the Subject Property pursuant to Minn. R. Evid. 702.   We turn next to the burden of proof.

Burden of Proof
The assessor’s estimated market value is prima facie valid.
 Petitioners have the burden of proving that the market value of the subject property is excessive. Petitioner may overcome this presumption by introducing credible evidence as to the subject property’s market value. After considering all the evidence, the Court makes a determination based on the preponderance of the evidence.
Highest and Best Use


Highest and best use is defined as “the reasonable probable and legal use of vacant land or an improved property that is physically possible, legally permissible, appropriately supported, financially feasible, and that results in the highest value.”  Respondent’s expert opined that the highest and best use for the Subject Property as vacant and as improved is residential.  We agree and, therefore, find the highest and best use for the Subject Property as improved as a single family residence.
Valuation 

This Court considers the three traditional approaches (cost, income and sales) to determine market value as outlined in Equitable Life Assurance Soc’y v. Ramsey County.
  Because of the age of the property and its use as a residence, neither expert used the cost approach or the income approach. Petitioner’s appraisal relied on the sales approach, as did Respondent’s expert.  We agree and do not rely on the cost or income approaches in our determination of value.

Sales Approach


 Both sides presented a sales approach analysis. 


Mr. Luedtke’s appraisal was completed for lending purposes. The appraisal finds a value of $1,500,000 as of April 11, 2006.   The three sales used for comparison purposes took place in 2005. The comparable sales took place approximately three years before the January 2, 2008, assessment date.  The date of valuation was almost two years before January 2, 2008.  There was no evidence presented about how the comparables would be adjusted for time or if any adjustment was needed.   
      
Petitioner argues that they should not be “forced” to get an appraisal for Tax Court purposes.  We agree.  A petitioner, however, has the burden of proving that the assessed value for his or her property is incorrect.  How a petitioner proves that the assessment is incorrect is up to him or her. Here, the use of an appraisal done for lending purposes several years before the assessment date does not aid the Court in determining value or prove that the assessed value was incorrect.  Thus, we give no weight to Mr. Luedtke’s sales approach.  See Powderhorn Quarters Inc. v. Hennepin County, File No. 32360 (Minn. Tax Ct. Aug. 6, 2007); Merz v. County of Hennepin, File Nos. 26517, 27158 (Minn. Tax Ct. Nov. 16, 1998). We turn to Respondent’s appraisal.  


In his appraisal Mr. Kunik used four comparables all located in Tonka Bay on Lake Minnetonka.
Comparable No. 1 was sold in January 2007. It has 3 bedrooms and 2  and ½ baths. It has 170 feet of lake shore frontage. The lot is approximately twice the size of the Subject Property. The house has 3,656 square foot gross building area.  It is located on Channel Bay, described by Mr. Kunik as being less desirable lake front. Comparable No. 1 was built in 1966. After making adjustments, the adjusted sale price was $436.28 per square foot. 
Comparable No. 2 is located on Lake Minnetonka’s Gideon’s Bay. It sold in May 2007, and was built in 2002.  It is approximately 1 mile south of the Subject Property with similar lakeshore.  It has approximately 4,310 square foot gross building area, which is slightly larger than the Subject Property.  The lot size is approximately 3/4 of the Subject Property. It also has a guest house with minimal value. It does not have a basement like the Subject Property.  After making adjustments, Mr. Kunik arrived at a value of $634.09 per square foot.
 Comparable No. 3 is located 1-1/2miles north of the Subject Property on a channel on Lake Minnetonka.  It sold in December 2007. It is a 2 story house built in 1996.  It has 2,267 square foot gross building area, which is approximately 2/3 the size of the Subject Property. It has 4 bedrooms and 3 and 1/2 baths. It has a finished basement. Mr. Kunik described it as having less desirable water frontage, in part because of the channel and because it has 65 feet of lake shore, which is 1/2 of the amount of the Subject Property’s frontage.  His gross adjustment for this comparable was almost 68%.  After making the adjustments he arrived at a value of $419 per square foot. We give this comparable less weight because the magnitude of adjustments make it not comparable to the Subject Property.

Comparable No. 4 is approximately the same size as the Subject Property at 3,516 square feet. It was built in 1998.  It is located less than ¼ of a mile south of the Subject Property.  It has 3 bedrooms and 4 baths.  Mr. Kunik found this to be the most comparable of the four comparables.  After making adjustments, Mr. Kunik arrived at a value of $481.04 per square foot.

We accept Mr. Kunik’s opinion of value under the sales approach of $1,880,000 ($492.00 per square foot).
Conclusion

While we prefer to have more than one approach upon which to determine market value, use of the sales approach alone here is appropriate as this is residential property.  We accept Mr. Kunik’s value under the sales approach and find the market value of the Subject Property as of January 2, 2008, to be $1,880,000.                                                   

K. H. S.

 

� P.I.D. 28-117-23-13-0016.


� Southern Minnesota Beet Sugar Coop. v. County of Renville, 737 N.W.2d 545, 558-60 (Minn. 2007).


� Equitable Life Assurance Soc’y v. Ramsey County, 530 N.W.2d 544, 552 (Minn. 1995).
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